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A Preliminary Overview of the Principle of
Standard Contract Terms in Case Law
: Research of the Tokyo High Court
Decision of 28 November 2018 (2)

Kichie Yoshikawa and Kiyotaka Fukunaga

Summary

The Tokyo High Court ruled on 28 November 2018 that the following principle
relating to standard contract terms is established in case law: with or without a
comprehensive amendment clause, amendments of standard contract terms to a
reasonable extent as necessary are contemplated by the contract and “standard
contract terms may be amended without individual consent of the parties.”

The authors (Kichie Yoshikawa and Kiyotaka Fukunaga) argue that this deci-
sion can be supported. However, regarding the discussion of individual proceed-
ings and injunctions relating to this decision, we would like to carefully momitor
future precedents and trends in the proceedings.

We argued that more support for our argument can be found if we take into
account the principle of standard contract terms in case law including one im-
portant decision.

What do we mean by the principle of standard contract terms in case law?

The leading case on “presumption of intention” theory relating to the basis of
the binding force of standard contract terms is the Great Court of Cassation
decision of 24 December 1915. One basis of the binding force of standard contract
terms presented by that decision is the contracting parties’ trust in the standard
contract terms and their intention to be bound by them. There is wide support
for this. Since there is governmental intervention, contracting parties trust that
the contents of the standard contract terms of contract are appropriate (will
based on justified trust).

If we throw that decision into Japanese case law relating to the standard con-
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tract terms, the skeleton of the principle of standard contract terms in case law
emerges out. That is, the other party (customer) concludes the contract “with
confidence that the standard contract terms are generally appropriate.” There-
fore, as the Supreme Court decision of 24 December 1975 decided, the standard
contract terms of the contract prepared by the preparer of the standard contract
terms are valid as long as they are rational and deserves to be trusted. Further-
more, the Supreme Court decision of 19 July 1993 decided that, since standard
contract terms of contract must be rational, in interpreting standard contract
terms, a rational limited interpretation must be made, and if necessary, appro-
priate wordings must be added.

Thus, the rational limited interpretation of the amendment of standard con-
tract terms, which was decided by the Tokyo High Court decision of 28 November
2018, 1s appropriate and reasonable in light of the existing case law. We can
argue that it is valid.

In this way, the Japanese case law on standard contract terms of contract
emerges from a “significant and unique dynamics (beachtliche Eigendynamik).”
In Germany, that was the first five years after AGB-G came into force (P. Ulmer
et al). However, Japan had already largely established a principle of standard
contract terms in case law in advance of the enforcement of the 2017 revised Civil

Code.
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