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iii Harrison Jordan, No, NFTs aren’t copyrights, TECHCRUNCH ( June 16, 2021, 10:15 AM
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LACOLLECTION, https://lacollection.io/terms_and_conditions.
The NFTs appear to be marketed as a limited series digital print of the paintings or drawings,
and they are being sold for fund-raising. Dorian Batycka, The Museum of Fine Arts, Boston Is
Selling NFTs of Artworks in Its Collection to Fund the Conservation of Degas Paintings, ART-
NET NEWS (June 23, 2022), https ://news.artnet.com/art-world /mfa-boston-nfts-degas-
2134839.

v See 17 U.S.C. §101 (definition of “copies”).

vi Id.

vii  See 17 U.S.C. §202.

viii The term “economic value” is interpreted broadly. Basically, if it gives the licensee some

benefit or advantage, then it has economic value.

ix “Implication from the conduct” or “implied license” is based on an examination of what the
two parties, the copyright owner and purported licensee, have done with the work, and whether
a reasonable observer would interpret that conduct as indicating that the purported licensee
actually has a license to do what it is doing. The U.S. Supreme Court said, “No formal granting
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of a license is necessary in order to give it effect. Any language used by the owner ... or any
conduct on his part exhibited to another, from which that other may properly infer that the
owner consents to his use ... constitutes a license, and a defense to an action for a tort. De
Forest Radio Tel. Co. v. United States, 273 U.S. 236, 241 (1927). For example, if a purchaser
of an NFT (the purported licensee in this scenario) were to use the tokenized image linked to
the NFT as her profile picture, and showed that she communicated with the copyright owner
on social media in a manner that made it obvious that the purchaser was using the copyrighted
image as her profile picture, then a reasonable observer most likely would find that the pur-
chaser has an implied license to continue using the copyrighted artwork as a profile picture.
The copyright owner could revoke this implied license at any time unless the two parties de-
cided to make it official and put their agreement and its terms into writing, perhaps with a du-
ration, fee, or other requirements.

x  The MIT license is a decades-old open source community license allowing persons to read,
copy, and repurpose the terms of the computer program (here, the coding of the smart contract
of an NFT) if they follow the simple attribution terms of the license. See The MIT License,
OPEN SOURCE INITIATIVE, https ://opensource.org/licenses/MIT (last visited Jun. 8,
2022); MIT License, WIKIPEDIA, https://en.wikipedia.org/wiki/MIT_License (last visited
June 8, 2022).

xi See APACHE LICENSE, VERSION 2.0, https://www.apache.org/licenses/LICENSE-2.0 (last
visited June 9, 2022).

xii The InterPlanetary File System (“IPFS”) is a decentralized, distributed, open source, peer-
to-peer file storage system. It uses content-addressing to uniquely identify each file in a global
namespace connecting all computing devices. See IPFS, https://ipfs.io

xiii A URI (uniform resource identifier) identifies an object or file, and often is combined with
a URL (uniform resource locator) which points to a location on the World Wide Web. In the
example here, the URI uses an Interplanetary File System address: ipfs://ttffan2brnt2biwnt2
luvupyt/license_nft0123.pdf.

xiv. BAYC Terms & Conditions, BORED APE YACHT CLUB, https://boredapeyachtclub.com/
#/terms.

xv Vee Friends NFT Terms of Use, VEE FRIENDS, https://veefriends.com/terms-of-use.

xvi BAYC Terms & Conditions, BORED APE YACHT CLUB, https://boredapeyachtclub.com/
#/terms.

xvii Terms of Use, CRYPTOKITTIES, https ://www.cryptokitties.co/terms-of-use (last visited
June 11, 2022)




